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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 09.07.15 one Minati Chouhan lodged one FIR before the 

officer in charge of Khoirabari police station alleging inter alia that at about 

11.30 pm on 27.06.15 the accused person Tufan Chouhan committed theft of 

Rs. 800/- and a bed sheet by breaking the lock of the door of her house . The 

accused person used abusive words to Sewali Chouhan and committed theft of a 

mobile hand set from the house of Jeuti Chouhan. She was late in lodging the 

FIR because public held a public meeting and no result was come from that 

meeting. Hence, this prosecution case is.   

On receipt of the F.I.R., Rowta P.S case no. 29/15 u/s 457/380/354 IPC.  

was registered. Accordingly police went for investigation, examined witnesses, 

collected evidence and on completion of investigation finding sufficient materials 

U/S 457/380/354/427 IPC against accused person Tufan Chouhan, submitted the 

charge sheet against the said accused Tufan Chouhan.  



   That upon receipt of the Charge sheet the Learned CJM Udalguri 

transferred the case to this court for disposal and the court of JMFC on perusal of 

the Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. 

found sufficient materials to proceed against accused person and issued process 

against him. 

Accordingly accused Tufan Chouhan appeared before the court and after 

that copy was furnished to accused Tufan Chouhan  and after hearing both sides 

and perusing the case record, charge u/s- 457/380/427 IPC was framed and read 

over and explained to the accused Tufan Chouhan  to which he pleaded  not 

guilty and claimed to be tried. After that the case was fixed for evidence. During 

the trial prosecution examined six witnesses. The examination of the accused u/s 

313 of Cr.P.C. was recorded as per law and kept with the record. No defence 

witness was examined. 

I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(1) Whether at about 11.30 pm on 27.06.2015 accused Tufan Chouhan 

committed theft of Rs. 800/-, one bed sheet from the house of Minati 

Chouhan and a mobile hand set from the house of Jeuti Chouhan and 

thereby committed the offence punishable U/S 380 IPC? 

 

(2) Whether accused Tufan Chouhan  committed the offence of lurking 

house trespass by night by entering in to the dwelling house of Minati 

Chouhan and Jeuti Chouhan  for the purpose of committing an 

offence and thereby committed the offence punishable u/s 457 IPC? 

(3) Whether accused Tufan Chouhan  caused damage the lock of door of 

Minati Chouhan for the purpose of committing an offence and thereby 

committed the offence punishable u/s 427 IPC? 

 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determination are taken 

together for discussion and decision.  

PW 1 Minati Chouhan stated that she is the informant in this case. The 

case was filed against Tufan Chauhan. The incident took place about 3 months 

ago at about 11:00 PM. She was not at home; she was present in one of the 

house of her neighbour. At that time the accused came into their house, after 

breaking the lock of the door and took away bed sheet, Rs 800/-(Eight hundred). 

At that time her husband was sleeping inside a room, adjacent to her room. 

When the accused went out of the room her husband saw him. The accused also 

entered into the house of Sewali Rajbhar and misbehaved with her and accused 

also committed theft of a mobile phone.  

In the cross examination PW 1 Minati Chouhan stated that she did not 

stay with her husband in the same room. The room where her husband resides 

and the room where she resides are separate room. The door of her room is 

made of bamboo. The house of the accused is situated behind their house. They 

have to come over the land of the accused in order to come to their house. The 

accused closed that road which is used by them to come to their house. As 

accused closed the road, the visitors cannot come to their  

house and then there was dispute between them. It is not a fact that the 

accused did not commit theft in their house and in the house of other persons on 

that day of the incident. On the day of the incident she was in the house of 

Dipan Chaudhury. She did not see the incident.  

 

PW2 Sewali Rajbhar stated that she knows the informant and the accused 

Tufan Chauhan. The incident took place about 7 months ago. On the day of the 

incident accused went to the house of Minati Chauhan and broke the lock of her 

house and committed theft of one blanket and Rs.800/- after that the accused 

went to her house. At that time she was sleeping. The accused opened the door 

and touched her and her daughters Manju and Pratima. Then her daughter told 

her that somebody entered in to their house. Then she used the Torch light and 

saw the accused. Later on at 3 am on the same night the accused broke the 



window and tied to enter in to her house. However when she saw the accused 

she chased him to his house. Later on one case was filed against the accused.  

In the cross examination PW 2 stated that she did not see the accused 

entering in the house of Minati. The houses of Minati, her daughter-in-law are 

situated near to her house. When the accused entered in to her house, Minati 

and her daughter-in-law are not present. However the husband of Minati came 

to her house when she raised hue and cry. The door of her house is made of 

wood. It is not a fact that there is no gape over the door of her house. Minati 

and her daughter-in-law have to cross the land of the accused in order to go to 

their house. The family members of the accused put bamboo wall over that road 

and so there was the dispute between the family members of the accused and 

Minati and Sumitra. It is not a fact that as Minati is her neighbour, she has 

deposed falsely. It is not fact that no such incident happened.  

 

PW3 Jeuti Chauhan deposed that she knows the informant and she 

knows the accused persons.  She does not know about the incident. One night at 

about 2 am, the accused entered into their house after opening the bamboo door 

of their house and touched the mosquito net and then she got up and with the 

help of the torchlight of the mobile she saw Tufan and then her husband asked 

her to catch the accused. However the accused ran away with the mobile.  She 

heard that Rupees eight hundred and one bed sheet were stolen from the house 

of the Minati by the accused on the same night. 

During cross examination PW3, stated that house is situated at a distance 

of 100/200 meters from the house of Minati. Nibaran Singha is a neighbor of her 

house. She has not filed a separate case against accused Tufan.  She has 

forgotten the name of the company of her mobile phone. There was not SIM 

card in her mobile as she used the mobile for hearing songs only. They have 

three rooms. They have bamboo walls. She does not know how the accused 

opened the door. The accused did not cut the rope used for the purpose of 

closing the door.  The house of Minati is behind the house of the accused and 

Minati has to pass through the compound of the accused and as the family 

members of the accused closed the road to the house of Minati there was the 

quarrel between Minati and the family members of the accused. It is not a fact 



that accused did not enter into her house and committed theft of her mobile 

from my house. It is not a fact that she has deposed falsely.  

 

PW4 Ramashankar Chuahan deposed that he knows the accused persons 

and the informant. The incident took place about one year ago. He heard that 

the accused entered in to the house of the informant after breaking the door of 

the house. That his father Haricharan Chauhan awoke and went to the place of 

the occurrence and then the accused pushed his father.  He heard that the 

accused took one bedcover and Rs.800/-. Police seized one bedcover and some 

other things. 

In the cross examination PW4 stated that at time of the incident he was 

not present. The informant was also not present.  Only his father was there. He 

did not see the incident. The house of the accused is in front of their house. He 

did not see from where and what police seized in connection with the case. He 

does not remember what was written in Ext.1. He also did not ask about the 

content of Ext.1. He was not shown the seized articles. It is not a fact that he 

has deposed falsely.  It is not a fact that the accused did not do anything.   

PW5 Nibaran Singha deposed that he knows the informant of the case 

and the accused. The incident took place about twelve months ago.  On the day 

of the incident at about 2 pm, Jeuti Chuahan shouted and stated that her mobile 

phone was taken by Tufan. At that he was sleeping and on hearing shouting, He 

woke up and came out of his house and he saw Tufan Chuhan was running with 

a mobile. He could not catch Tufan. Next day he came to know that one bead 

cover and Rs.800/- was stolen from the house of Minati Chauhan.  

In the cross examination, PW5 deposed that his house is situated at a 

distance of ½ kilo meter from the house of Tufan Chuhan. His house is situated 

close to the house of Jeuti Chuhan. In between our houses, the house of Ram 

Ratan Gaur is situated. He came to know about the incident as there was the 

halla out side of his house. Jeuti Chuhan was shouting. He did not see the 

accused taking the mobile from Jeuti Chuahan. He saw the accused when the 

accused was running with a mobile at a distance of 10/12 feet from him. He 

could recognised the accused as he knows the accused. He saw the mobile in the 

hand of Tufan Chuahan and identified the mobile. The colour of the mobile was 



red. At that time there was no light in the house of Jeuti Chauhan. He could not 

catch the accused as he was not feeling good at that time. No one from the 

house of Ram Ratan Gaur came out side on the day of the incident. They did not 

inform the family members of Ram Ratan Gaur about the incident on the day of 

the incident. Police did not interrogate him.  It is a fact that on the day of the 

incident, Jeuti Chuahan and Tufan Chuahan went to his house and took local 

liquor in his house. Earlier Jogi Chuahan, the father of the accused and he were 

cultivated together. It is not a fact that he and Jogi Chuahan had the dispute in 

connection with the matter relating to paddy. On the day of the incident, he 

came out and reached the road and found the accused on the road. He did not 

see the accused the place from where the accused had come out on the day of 

the incident. It is a fact that he has deposed falsely.  

PW 6 Anil Sonowal deposed that on 09-07-2015, O/C Khoirabari P.S got 

one FIR from Minati Chauhan. Then the O/C registered one case bearing number 

Khoirabari P.S 29/2015 u/s 457/380/ 354 IPC. 

Ext. 2 is the FIR. Ext.2 (1) is the signature of Bakul Kakati, O/C Khoirabari 

P.S with note and he knows it.  

After that he was asked to investigate the case. He interrogated the 

informant in the police station. Then he went to the place of the occurrence. At 

the place of the occurrence he drew the sketch map. 

Ext. 3 is Sketch Map.   

He also seized one bed sheet, one wire, one holder used for light, one 

Chain.  

Ext. 1 is the seizure list. Ext.1 (2) is his signature.  

He took the statement of the witnesses. There after he submitted the 

charge sheet U/S 457/380/354/427 IPC against accused Tufan Chauhan.  

Ext. 4 is the Charge Sheet and Ext. 4 (1) is his signature.  

In the cross examination PW6 stated that he seized the seized articles as 

produced by the informant. He did not seize any door, window. He recorded the 

statement of the neighbors of the place of the occurrence. There are four houses 

in the place of the occurrence. He did not record the statement of Ram Ratan 

Gaur. Except Nibaran Sinha, no other houses were there near the place of the 



occurrence.  Though it was alleged that the accused entered into the houses of 

four persons on the day of the incident, only one FIR was lodged. The FIR was 

lodged after 12 days of the incident. No document as to the village meeting was 

given to me by the informant.  It is not a fact that the accused is not involved in 

the case.   

        So it is found that the case of the prosecution is that on 27/06/15 at 

about 11.30 pm accused Tufan Chouhan broke the lock of the door of the house 

of Minati Chouhan and stole Rs. 800/- and one Bed sheet. It is also alleged by 

the informant that the said accused used obscene word against Sewali Rajbhar 

and the accused also committed theft of one mobile phone after entering into the 

house of Jeuti Chouhan.  

In support of the case of the prosecution, 6 PWs were examined.  

It is found that PW 1, being the informant, deposed during her cross 

examination that she did  not see the incident and hence the evidence of PW1 is 

nothing but hear say.  

Though PW 1 claimed that her husband namely Hari Chad Chouhan saw 

the incident, it is found that Hari Chandra chouhan was not examined as 

prosecution witness.  

As far as the evidence of PW 2 is concerned she deposed during her cross 

examination that the accused broke the window and tried to enter into the house 

and that when she raised hue and cry, the husband of Minoti came to her house.  

It is found that the allegation as to the breaking of the window of the 

house of Sewali Rajbhar was not mentioned in the FIR. It was also not 

mentioned in the deposition of any of the PW’s.  

Moreover, though Sewali Rajbhar claimed that the husband of Minati 

came to her house when she raised hue and cry, the husband of Minoti was not 

examined.  

Moreover PW2 did not state anything as to the committing of theft of 

anything in the house of Jeuti chouhan.  

So far as the evidence of PW 3 Jeuti Chouhan is concerned, she deposed 

that at the time of the incident the accused opened the Bamboo door of the 



house and when the accused touched the mosquito nets she got up and that 

with the help of the torch light of the mobile phone, she saw Tufan Chouhan and 

that her husband asked her to catch the accused. However the accused ran away 

with the mobile phone.  

In support of PW 3, PW 4 deposed that on the day of incident Jeuti 

Chouhan shouted and stated that her mobile phone was taken by Tufan 

Chouhan. On hearing the shouting, he woke up and after coming out of the 

house, he saw Tufan chouhan running with mobile phone. However during cross 

examination, PW 5 deposed he did not see the place from where the accused 

had come out on the day of the incident. Moreover PW 5, during his cross 

examination, stated that in between her house and the house of Jeuti Chouhan, 

the house of Ram Ratan Gaur is situated and that he did not see the accused 

taking the mobile phone from Jeuti Chouhan.  

Learned defence counsel, during argument, argued that no examination 

of Ram Ratan Gaur is fatal to the case of prosecution as had there been any 

“halla” at the time of incident, any family members of the Ram Ratan Gaur would 

have heard and they would have reacted.  

I have also considered the argument of the learned counsel for the 

accused.  If Jeuti Chuahan had shouted, it is very natural that any family 

members from the house of Ram Ratan Gaur, would have heard the shouting of 

Jeuti Chouhan as PW 5 Nibaran Singha admitted that the house of Ram Ratan 

Gaur is situated in between of Nibaran Singha and Jeuti Chouhan.  

 Moreover non examination of the husband of Jeuti Chouhan is also fatal 

to the case of the prosecution as Jeuti Chauhan deposed that her husband asked 

her to catch the accused.  

It is also found that PW 4, during his cross examination, stated that at the 

time of the incident he was not present. Hence the evidence of PW 4 is nothing 

but hear say.  

Moreover on perusal of Exhibit 1 which is a seizure list, it is found that 

nothing was seized from the possession of the accused.  



Under the facts and circumstances of the instant case, it is found that the 

prosecution has not been able to prove the allegation that accused Tufan 

Chouhan entered into the house of Minati Chouhan and Jeuti Chouhan and 

committed theft of something and also that the accused caused damage of any 

items in the houses of the above mentioned persons by the adducing some 

cogent evidence and beyond reasonable doubt. 

 

Hence accused Tufan Chouhan  is entitled to be acquitted under the 

benefit of doubt. 

 

ORDER 

 

In view of the conclusion made above I hold accused Tufan Chouhan not 

guilty of the offence U/S 457/380/427 IPC and set at liberty forthwith.  

The bail bond of the accused Tufan Chouhan is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended up to date. 

The seized articles be given to its owner as per law in due course of time.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the  18th day of August, 2016. 

 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 



Appendix:- 

 

1. Prosecution witnesses  

PW-1 Minati Chouhan 

PW-2 Sewali Rajbhar 

PW-3 Jeuti Chouhan 

PW-4 Ramasankar Chouhan 

PW-5 Nibaran Singha 

PW-6 Anil Sonowal 

 

2. Defence witnesses  

None   

 

3. Prosecution exhibit.  

Ext.1- seizure list 

Ext.2 – FIR 

Ext.3 - Sketch Map 

Ext.4 - Charge Sheet 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 


